Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2007

Bonneville Billing and Collections, Inc. v. Shari D.
Harper : Reply Brief
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
G. Scott Jensen; Attorney for Appellee.
Shari D. Harper; Appellant.
Recommended Citation
Reply Brief, Bonneville Billing and Collections v. Harper, No. 20070343 (Utah Court of Appeals, 2007).
https://digitalcommons.law.byu.edu/byu_ca3/203

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH APPELLATE COURT

Bonneville Billing and Collections Inc.
[PLAINTIFF],
Plaintiff/Appellee,
vs.

Case No. [20070343]
District Ct. No. [060903085]

SHARID. HARPER,
Defendant/Appellant
APPELLANT'S REPLY

Shari D. Harper
384 S. 7400 E.
Huntsville Utah, 84317
801-745-3351
APPEALLANT
G. Scott Jensen
Attorney for the appellee
205 26th Street Suite 34
OgdenUt 84401
Telephone 394-5526

^ E £ E counts
JAN l*

IN THE UTAH APPELLATE COURT

Bonneville Billing and Collections Inc.
[PLAINTIFF],
Plaintiff/Appellee,
vs.

Case No. [20070343J
District Ct. No. [060903085]

SHARID. HARPER,
Defendant/Appellant

TABLE OF CONTENTS
1 Table of Authorities

2-3

1 Statement of Lack of Jurisdiction

4

T SUBJECT MATTER JURISDICTION

4

II RETENTION OF RIGHTS AND LACK OF FINDINGS ISSUED

10

AND THE MARSHALING REQUIREMENT
CONCLUSION

13

1

TABLE OF AUTHORITIES
1 Article I Section 2

4

1 Article I Section 7

4

1 Article I Section 25

4

Article VIII Section 5

4

1 Utah Rules of Civil Procedure 12

7,8,13

I Utah Rules of Civil Procedure 52

11,12

1 Utah Rules of Civil Procedure 58A

11

1 Utah Rules of Civil Procedure 59

12

Utah State Statute (78-3-4)

4, 8, 9

Utah State Statute (78-25-9)

13, 14

Barnard v. Wasserman, 855 P.2d 243, 248 (Utah 1983)

4

Cohens v. Virginia, 19 U.S. (6 Wheat) 264,404, 5 L.Ed 257 <1821)

7

Estes v. Talbot, 597 P.2d 1324, 1326 (Utah 1979).

7

MelovUS505F2dl026

7

Mori v Mori 931 P.2d 854, 856 (Utah 1997)

5,7

Old Wayne Mut. I. Assoc, v. McDonough, 204 U.S. 8, 27 S.Ct. 236

10

(1907)
Rose v. Himely, 4 Cranch 241, 269, 2 L.Ed. 608, 617 (1808)

10

State of Utah v. Samora, No. 2002103 8, Filed September 21, 2004

10

U.S. v. Will, 449 U.S. 200, 216, 101, S. Ct. 471, 66 L.Ed. 2d 392, 406

7

2

1(1980)
Valley v. Northern Fire & Marine Ins. Co., 254 U.S. 348, 41 S. Ct. 116

10

(1920)
1 West Jordan v Goodman

10

http ://www.utcourts .gov/opinions/supopin/WesUordan042806 .pdf
Williamson v. Berry, 8 How. 495, 540, 12 L. Ed, 1170, 1189, (1850)

3

10

STATEMENT OF LACK OF JURISDICTION
The appellant believes for the reasons set forth below this court may be
without jurisdiction, as the original trial court was without jurisdiction due to the
defective complaint.
I. SUBJECT MATTER JURISDICTION
The appellant come before the court with her reply brief and states.. .the
apellee has clearly confused subject matter jurisdiction with other types of
jurisdiction. Subject matter jurisdiction consists of the authority of the court to
hear a complaint as found in Barnard v Wasserman See Barnard v. Wasserman,
855 P.2d 243, 248 (Utah 1983) ("This court has made clear that challenges to
subject matter jurisdiction may be raised at any time and cannot be waived.").
Just as a timely notice of appeal is requisite to conferring jurisdiction in the
appellate court, a valid complaint is necessary in order to confer jurisdiction over
subject matter otherwise there is a usurpation of the rights retained by the people
and a conflict with Utah statutory law (78-3-4) and a conflict with the constitution
(Article VIII Section 5 and Article I Section 25 and Article I Section 2 among
others) and due process (Article I Section 7). In addition, a ruling such as the trial
judge's only opens the door to require anyone to have to be brought into court and
have a trial held over anything which would be an abuse of government (and a
terrible waste or resources) which is why there were rights retained by the people
and a LIMITING OF JURISDICTION TO CAUSES OF ACTION (civil or
4

criminal) otherwise the meaning of the statute is lost when it comes to conflicts
with the constitution and the rights retained by the people and the political power
article and the legislative power article (among others). To allow the trial court's
ruling to stand would result in unlimited power of the courts to adjudicate what
was not prohibited expressly by statute and would rob all the rights retained by the
people. This is an abuse of the separation of power doctrine and contrary to
existing statutory law.
Have the people not reserved the right, for example, to blow their nose
when they want without having to be pulled into court because someone didn't
like it? Have they not reserved the right to decide the number of children they
have? Etc. etc. etc. The failure of the appellee to state a claim, for relief robs the
court of jurisdiction, as the people have specifically, by statute, limited the
authority of the district courts to matters civil and criminal.
Our statutes have been written and the rules laid out to give fair notice to
the opposition of what they will be required to meet in their defense and to ensure
jurisdiction (among other things) and it is requisite when there is a failure to state
a claim that the complaint be dismissed, as the rule committees and the courts
Supreme, Appellate, and Trial, have recognized. A court is without authority to
hear a defective complaint as there is no remedy at law.
Requisite to fair notice is an adequate pleading that alleges a valid cause of
action. This set up the finding and holding in Mori v Mori 931 P.2d 854, 856
(Utah 1997) and a volume of other cases that are routinely dismissed for lack of
5

failure to state a claim. Without a valid claim the court is without jurisdiction, as
all other rights belong to the people and individual person- having be retained by
constitutional authority.
A valid cause of action is also requisite to a valid verdict, and the doctrine
of stare decisis, and a host of others, as if one part of a claim fails the entire claim
fails. Why does it fail? It fails because it has been determined that it is a right
retained by the people as it is not unlawful unless all the elements of a cause of
action are fulfilled. If a judge is allowed to decide independent of a valid cause of
action, upon what is the decision based and from where would a judge derive the
authority, but by usurpation?
This follows the same logic that a member of Law Enforcement must have
probable cause for example to stop a person, otherwise they are free to go about
their business doing the activities that have retained by the people to do without
intrusion by law enforcement (government). The rights of a person to do activities
without governmental interference is a basic right secured by the Constitution
(State and Federal) and was specifically contemplated in the drafting of the
Federal Constitution and I believe the state.
A summons into court over a complaint that does not state a cause of action
(being without merit) may be or is actionable in and of itself. It is an abuse of the
rights guaranteed under the constitution. For the courts to entertain and allow to go
forward a complaint that does not state a cause of action is an intrusion of
government and a violation of the oath of office taken by the Judges and other
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officers, and is an abuse of the position and a violation of the agreement and
contract made with the people by the trial court judges (and/or others). They are
bound by their oath to protect the rights of all of the litigants and the integrity of
the judicial process. This oath includes upholding the constitutional rights of the
defendant to a lawful proceeding. The proper course of action to protect these
rights is a dismissal of the complaint as found in Mori v Mori.
The rules of civil procedure as well as the constitution and statutes
recognize the need for a valid cause of action. Rule 12 specifically states that
failure to state a claim requires dismissal. Why? Can there be any question when
the rights of the people to be free from unlawful intrusion by their government is
considered? The Supreme Court has recognized in Mori v Mori the finding of the
court which stated in Estes v Talbot f,It simply is not compatible with the rule of
law that a legal proceeding may be maintained without an allegation of a cause of
action that is cognizable at law." Estes v. Talbot 597 P.2d 1324, 1326 (Utah
1979).
Illegal orders do not have to be obeyed. A judge or court without - authority
having no jurisdiction - only act(s) as an individual and may be guilty of treason
against the United States and/or the forum State as jurisdiction is requisite in order
for their to be lawful proceedings (See U.S. v. Will 449 U.S. 200, 216, 101, S. Ct.
471, 66 L.Ed. 2d 392, 406 (1980): Cohens v. Virginia, 19 U.S. (6 Wheat) 264,
404, 5 L.Ed 257 (1821)). The appellant therefore contends she did not have to
show up for trial and that a proceeding should not have been held.
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The Constitution guarantees due process of law. Due process cannot be had
when the court is without authority to act and holds unlawful proceedings and
issues unlawful orders against the appellant or any other person.
Rule 12 of the Utah Rules of Civil Procedure specifically states "whenever
it appears by suggestion of the parites or otherwise that the court lacks jurisdiction
of the subject matter, the court SHALL dismiss the action." (Capped word added)
The language of the rule is mandatory not permissive. The suggestion was made
prior to the holding of the trial (in the appellants answer on record page number 1
and 2) and no other facts should have been considered nor a trial held (or any
proceeding) as without authority the proceeding is illegal and may constitute
treason. (See Melo v US 505 F2d 1026."Once jurisdiction is challenged, the court
cannot proceed when it clearly appears that the court lacks jurisdiction, the court
has no authority to reach merits, but, rather, should dismiss the action."). This
finding is consistent with Rule 12 of the Utah Rules of Civil Procedure which
specifically mandates the action of dismissal. The Rules of civil procedure have
the force and effect of law.
The defective action should have been dismissed as the court is without
authority under 78-3-4
78-3-4. Jurisdiction — Appeals.
(1) The district court has original jurisdiction in all matters civil and criminal,
not excepted in the Utah Constitution and not prohibited by law.
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The appellant maintains (in addition to other rights) to jurisdiction being
proper in Weber County for in person jurisdiction over lawful causes of action
(which the defendant disputes the lawfulness of the action and not the personal
jurisdiction requirement), to be indebted for the sum of 1800.12 for goods and
services (if true) and to interest in the amount of 54.09 (if true), and as to having
signed an agreement providing for the reasonable attorney's fee in the even of suit
(if true) and the rest of paragraph 6 (if true), without having a violated any law nor
given any reason for the government to attempt to assert authority over or upon
me. (See the complaint on file page # 57-60 the paragraphs omitted do not pertain
to the appellant or deal with items other that alleged actions of the appellant attempts to grant jurisdiction etc.).
Being without a valid complaint leaves the district court without authority
as 78-3-4 through positive enactment limits the jurisdiction of the court to matters
that are civil or criminal. The positive enactments must be interpreted according to
the plain language of the statute. There was no valid cause of action either civil or
criminal alleged; therefore, no jurisdiction was conferred upon the court. An
amended complaint could have been had had the appellee requested one and the
court granted one, but it still would have required the dismissal of the existing
complaint (by law). All proceedings held upon the complaint (on the record) are
by their nature illegal as there is no lawful authority of the court without a valid
cause of action.
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The finding in Valley v. Northern Fire & Marine Ins. Co., 254 U.S. 348,
41 S. Ct. 116 (1920) states an void or does not have to be voided which is why the
appellant stated that there was no duty to attend the court hearing; however, as a
responsible person, to avoid further waste of governmental resources had planned
on attending (without waiving any rights) and sharing in person her findings after
researching the law and reiterating her failure to state a claim defense before
further illegal proceedings. Illness prevented the appellant from attending. The
judge; however, still had a duty (by oath) to act to defend the rights of the absent
defendant which rights include the right to a valid complaint before any lawful
proceeding could be maintained; however, without authority the court did hold a
"trial" (among other proceedings) which the appellant believes was an illegal
proceeding(s) and did issues and record such "order" which the appellant believes
is a void order ab initio (See Old Wayne Mut. I. Assoc, v. McDonough, 204
U.S. 8, 27 S.Ct. 236 (1907); Williamson v. Berry, 8 How. 495, 540, 12 L. Ed,
1170, 1189, (1850); Rose v. Himely, 4 Cranch 241, 269, 2 L.Ed. 608, 617 (1808).
State of Utah v. Samora, No. 20021038, Filed September 21, 2004 makes the
point clear that illegal rulings should not stand.
City of West Jordan v Goodman heard by the Utah Supreme Court and can
be found at http://www.utcourts.gov/opinions/supopin/WestFordan042806.pdf
which states clearly there must be statutory authority for its jurisdiction and admits
to limitations imposed by these statutes.
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Being summoned into court on an illegal summons or order from the judge
to hold an illegal trial is not the intent of the court as set up and has been held over
an over to be illegal as lawful notice is requisite.
Conclusion
As jurisdiction cannot be waived, and was not had, the appellant reiterates
her demand for the appellant court to order the District Court and or District Court
Judge to vacate the illegal order (although it may not be necessary due to the ab
initio nature of the "order", and to dismiss the complaint, and demands this court
and its attorneys take the necessary and mandatory actions contained in the Utah
Rules of Professional Conduct and State Statutes regarding Judicial Conduct and
Attorney conduct and reprimand.
II RETENTION OF RIGHTS AND LACK OF FINDINGS
Without waiving any rights I have retained above, there are further
problems with the "proceedings" and without it being necessary, the appellant will
(for the courts convenience) state there were no findings of fact issued as required
under rule 52 which states "In all actions tried upon the facts without a jury or
with an advisory jury, the court shall find the facts specially and state separately
its conclusions of law thereon, and judgment shall be entered pursuant to Rule
58A; in granting or refusing interlocutory injunctions the court shall similarly set
forth the findings of fact and conclusions of law which constitute the grounds of
its action." It further states, "It will be sufficient if the findings of fact and
conclusions of law are stated orally and recorded in open court following the close
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of the evidence or appear in an opinion or memorandum of decision filed by the
court."
Without appropriate findings, any marshaling requirement (if it exists)
cannot be fulfilled.
The appellant disputes a decision on a motion after trial is the equivalent of
issuing findings under rule 52 as the appellee contends. The appellee himself
admits that these "findings" were not issued until March 22, 2007 referring to the
ruling on a motion (See Decision on the record page 33-36) and appellee's
response to the appellant's brief page 6 first line under Point IV).
These "findings" fail to state proof of any facts that show a cause of action
and are contrary to other parts of the record. For example, the court claims that the
only viable defense was an "agreement" made. The answer of the defendant shows
a number of available and viable defenses including FAILURE TO STATE A
CLAIM.
The judge declined (rightly or wrongly) to construe the plaintiffs motion of
objection (on file in the record) as a motion under rule 59 and therefore findings
were not issued under rule 52 in the March 23, 2007 Decision on the motion,
which motion was denied and findings of fact are only issued when the motion is
"granted" under rule 52.
There was no transcript requested and the appellant believes there is an
absence of findings in the record due to the constraints of Rule 52 to timely
findings, and for other reasons.
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The appellant believes it is unlawful for the court to represent valid
defenses were not raised in the answer (See his decision of March 23, 2007) and
that the appellant was not entitled to raise any defense when discovery as admitted
was not completed. (See Decision of March 22, 2007 on the record page 33-36.) A
party does not have to betray every theory of defense and can raise any defense in
her answer on her behalf. Specifically rule 12 makes available the raising of
failure to state a claim available at trial.
There were no specific findings of fact regarding the existence nor validity
of an agreement alleged by the appellee and while "testimony" was taken it was
outside of the Utah State Statutes which requires a writing entered as evidence to
be proven as required under the plain language of the statute 78-25-9 which
states...
78-25-9. Writings, how proved.
Any writing may be proved either:
(1) by any one who saw the writing executed;
(2) by evidence of the genuineness of the handwriting of the maker; or
(3) by a subscribing witness.
As the record shows, Mr. Nielsen was not a party to the writing offered, and his
name does not appear anywhere on the writing, he has offered heresay testimony,
there is no evidence of the genuineness of the handwriting, and there is no
evidence that he witnessed the signing of the document. Therefore the document

1^

was never proven under the statutory requirements and the claim therefore should
fail (if it even existed) as a matter of law.
The record reflects that the appellee's "witness" fulfilled NONE of the
criterion in 78-25-9. If in the event that the rules of evidence conflict with the
positive enactments of the people, then the positive enactments must supercede.
CONCLUSION
As the there was a failure to state a claim, illegal proceedings held, no
findings of fact issued, the introduction of the writing the court relied on were not
proven under the statutory requirements in the illegal hearing, the appellant
demands the court order the case remanded and dismissed.

Shari D Harper (Appellant Pro Se)
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Certificate of Service
I certify that a true and correct copy of the foregoing appellant's reply was served
by first class mail on 01-29-07 to the following ...
G. Scott Jensen
205 26th Street Suite 34
Ogden Ut
84401
Utah Appellate Court
450 S. State, 5th Floor
S.L.C. Utah 84114-0210
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Shari D. Harper (Appellant Pr

